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Statement of the Case 


Preliminary Statement 

This class action was commenced by the filing of a com¬ 
plaint on January 17, 11)74, seeking declaratory and in¬ 
junctive relief and money damages. The plaint iffs-appel- 
lants are a women’s group and individually named women 
plaintiffs who became or were capable of becoming preg¬ 
nant, and a male claiming to represent male employees 
suing on behalf of their female dependents who became 
or were capable of becoming pregnant. The plaintiffs 
claim that the defendants’ practices violate the United 
States Constitution, the Civil Rights Acts of 188G and 
1904, The New York State Constitution, The New York 
City Administrative Code and New York City Mayoral 
Executive Order #71 (April 2, 1908) and #23 (August 
24, 1970). The Defendants-Appellees are the City of New 
York, four of its governmental units, three municipal 
unions and their respective employee welfare funds and 
two of the three insurance carriers that provide health 
coverage for municipal employees. 

After the municipal defendants answered the complaint 
a hearing was held on July 11, 1974 before lion. Whitman 
Knapp, where the court sua sponte dismissed the com¬ 
plaint with leave to replead, and certified the following 
question to this Court pursuant to 28 U.S.C. §1292(b): 

“Whether Aiello has established—for the purpose of 
[this] action—that disparity between the treatment 
of pregnancy-related and other disabilities does not 
of itself constitute discrimination on the basis of 
sex (or gender) within the prohibition either of 
Title VTI or of the Fourteenth Amendment.” 
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Tliis Court, by an order entered October 2, 1974, denied 
plaintiffs’ petition for leave to appeal. The plaintiffs no¬ 
tified the district court that they did not intend to amend 
their complaint. Subsequently, on October 10, 1974, the 
complaint was dismissed at plaintiffs’ request and by 
notice of appeal of the same date plaintiffs appealed to 
this Court. 

Facts 

There are three aspects to plaintiffs’ allegations in the 
complaint. The first, second and third causes allege that 
the health and hospitalization plans provided by the City 
to its employees offers fewer benefits for pregnancy and 
pregnancy-related conditions than for other medical and 
surgical problems requiring hospital and medical care 
(27a-35a).* Plaintiffs’ fourth, fifth and sixth causes of 
action allege that the union welfare funds funded by the 
City treated disability resulting from pregnancy different¬ 
ly from other medical and surgical conditions (36a-39a). 
h inally, the seventh through eleventh causes of action 
allege that the City treats maternity leaves differently 
from leaves taken for other medical and surgical pur¬ 
poses (39a-42a). 

(a) 

The City of New York provides its employees with a 
basic health insurance program without cost* to the em¬ 
ployee, but at a cost of approximately $135,000,000 an¬ 
nually to the City (208a). This program is composed of 
two distinct portions, a hospitalization policy and a medi¬ 
cal care part. The hospitalization part is the same for 

* Page references ending in “a” refer to pages in the Joint 
Appendix on Appeal. 
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all employees aiul is underwritten by defendant Associ¬ 
ated Hospital Services of Greater New York (Blue Cross) 
(208a). For medical care, the employee has an option 
of choosing one of the following three: Major Medical 
(G.H.I., Type E), the successor to Blue Shield Major 
Medical, which is operated as separate from the second 
plan, Group Health Insurance (G.H.I.). The third plan is 
operated by Health Insurance Plan (II.I.P.) which is not 
a party to this action (209a). In addition, the employee 
may choose additional coverage at a nominal fee. The 
plan and the optional benefits are fully explained in “A 
Choice of Health Plans.” (213a). 1 The optional benefits 
are not involved in the litigation. 

The basic Blue Cross coverage (213a) for City em¬ 
ployees provides 21 days of full hospital coverage and 
120 days at a 50% rate. There are limitations on the 
program such as an $80 maximum hospital payment for 
a normal maternity delivery. In the event of a caesarean 
section delivery, spontaneous termination of pregnancy 
during the first six months, an ectopic pregnancy, and cer¬ 
tain other surgical terminations, regular hospital benefits 
are provided from the date of termination. Pregnancy 
is not the only limitation in the hospitalization cover¬ 
age. Benefits for polio, certain communicable diseases, 
pulmonary tuberculosis, mental disorders and removal of 
tonsils or adenoids are also limited. There is also a $7.25 
payment limitation for emergency first aid and use of a 
hospital’s operating room facilities while not a registered 
bed patient. 


1 Appellants are well aware of the enclosed booklet “A Choice 
of Health Plans” and have in fact based this litigation upon cer¬ 
tain provisions therein. This booklet is, of course, made availa¬ 
ble to all City employees for them to understand their health 
benefits. 
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For Medical care: 

G.H.I. provides a scheduled allowance for all conditions 
with a broad program of limitations. G.II.I.’s schedule, 
however, is accepted in full by more than 9,000 particioat- 
ing physicians in the New York metropolitan area and 
maternity benefits are provided in full if a participating 
family doctor is used (213a). 

G.H.T. Type E is a scheduled allowance plan with the 
addition of a major medical allowance. This plan con¬ 
tains a limitation on normal maternity delivery, which 
is not considered a covered medical expense under the 
medical portion of the policy. There are other limita¬ 
tions in this program: immunization, physical checkups 
or related diagnostic tests, well-babv care, outpatient psy¬ 
chiatric care and certain foot conditions (213a). 

The City plan offers II.I.P. as a third option. H.I.P., 
which any City employee can elect, provides full maternity 
coverage to employee or dependent through its system of 
group practice. This plan involves no deductible, co-in¬ 
surance, claim fonns or out-of-pocket expenses (213a). 

All of the health insurance plans provide the same cov¬ 
erage to the dependents of tiie employees as to the em¬ 
ployees themselves (213a), i.e., the male employee re¬ 
ceives the same $80 hospitalization allowance for normal 
delivery for his wife as does the pregnant female em¬ 
ployee. 


(b) 

The union welfare funds are funded by contributions 
from the City of $350 per annum for each employee in 
a title covered by the union at a total cost of $100,000,000 
annually (211a). The funds may then be used by the 
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unions, as representative of the employees, to purchase 
such additional benefits as they see fit to supplement the 
City’s health program or to provide other benefits. For 
example, the Faculty Conference of the City University 
of New York provides full maternity benefits and the 
Policemen’s Benevolent Association provides an additional 
$70 maternity benefit (211a). This coverage is extended 
to all employees in the title covered by the union whether 
the employee is a member of that union or not. Cer¬ 
tain unions have chosen what is commonly known as dis¬ 
ability coverage as part of the additional benefit to be 
offered to the covered City employees while other unions 
offer no such benefits. The disability coverage offered 
by each union is unique to that union (211a). 

One defendant union welfare fund (Social Sendees Em¬ 
ployees Union Welfare Fund) does offer to its covered 
employees benefits for pregnancy-related disabilities and 
has made payments arising from pregnancy-related dis¬ 
abilities of several of the named plaintiffs (114a-118a). 


(c) 

The remainder of the plaintiffs’ complaint deals with 
the maternity leave policies of the municipal defendant 
which are no longer in effect (5t)a, GOa). Tn addition, 
these former policies are presently being litigated before 
the District Court, Southern District of Ne— York, in the 
case of Monell, et al. v. The Department of Social Serv¬ 
ices, et al., 71 Civil 3324 (214a-21Ga). 
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ARGUMENT 

There are no allegations evincing sex discrimina¬ 
tion on the part of appellee governmental agencies or 
officials with respect to either disability benefits ad¬ 
ministered by defendant welfare funds or hospital 
and medical benefits contracted for by the govern¬ 
ment. The issues with respect to leave policies are 
moot, the policies having been changed prior to the 
institution of this lawsuit. 

I. The decision in Geduldig v. Aiello 417 U.S. 484 
(1974), which decided that distinctions based on 
pregnancy are not sexually discriminatory, is dis¬ 
positive of the issues in the instant case. 

In Geduldig v. Audio, 417 U.S. 484 (1974), the Supreme 
Court held that excluding normal pregnancy from cover¬ 
age under a State of California mandatory employees 
disability insurance plan did not discriminate on the 
grounds of sex (gender), and stated (at pages 49G-7): 

“There is no evidence in the record that the selec¬ 
tion ot the risks insured by the program worked to 
discriminate against any definable group or class 
in terms of the aggregate risk protection derived by 
that group or class from the program. There is no 
risk from which men are protected and women are 
not. Likewise there is no risk from which women 
are protected and men are not.” 

The Appellants allege that Aiello ( op. cit.) does not 
control as to the Title VII issues of the instant case as 
Aiello was decided under the Fourteenth Amendment, 
and that the I itle VII prohibitions against discrimina¬ 
tion are more stringent than the Fourteenth Amendment 
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(Appellants’ Brief, p. 12) and, therefore, the program 
justified bv the U.S. Supreme Court in Aiello was judged 
on standards which are inapplicable to the instant case. 
This argument, however, does not approach the threshold 
question of discrimination answered in Aiello and dis¬ 
cussed by the district court. 

In Communications Workers of America■ v. American 
Telephone and Telegraph, Long Lines Division, 3 < 9 I • 
Supp. 679 (S.D.N.Y. 1974) 2 Judge Knapp, at p. 682, clear¬ 
ly points out that: 

“. . . if the Aiello Court had found that the Cali¬ 
fornia scheme did discriminate on the grounds of 
sex (or gender) but must nevertheless he upheld be¬ 
cause of the deference due to California’s sove¬ 
reign right to make choices in methods of providing 
social welfare, the holding would clearly be inap¬ 
plicable to a case arising under Title VII where 
no such deference is required. But such . . . was 
not the holding of the Court. The holding was 
that California’s treatment of pregnancy related 
disabilities did not in and of itself constitute a dis¬ 
crimination based on sex (or gender). Such a hold¬ 
ing precludes relief under Title VII even more 
clearly than under the Fourteenth Amendment. Un¬ 
der the Amendment it will be open to pregnant 
women to argue that it was irrational to single 
them out as a class even if the singling out were 
not sex related. No such argument is open under 
Title VIE which deals onlv with discrimination ‘be¬ 
cause of . . . sex’ 42 U.S.C. §2000e-2(a) (1).” 


a This case was heard P. jet her with the instant case in the Dis¬ 
trict Court. There was one joint opinion. 
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Judge Knapp refuted Appellants’ contentions by show¬ 
ing that they do not go to the two immediate problems 
in our case, i.e., does a discriminatory situation exist and 
the forming of Aiello into a two-stage system for expos¬ 
ing such situations. Judge Knapp outlines this two-stag' 1 
system as follows, at page 082, 

The threshold question is whether disparity of 
treatment between pregnancy related disabilities 
and other disabilities can be classified as discrimi¬ 
nation because of sex (or gender). If, as footnote 
20 seems to suggest, it cannot be so classified, then 
the furthei’ question of whether such disparity is 
justified or less justifiable in the employment 
context than in some other context—can never be 
reached.” 

1 bus in the instant case, the stage one question of 
“whether disparity of treatment between pregnancy re¬ 
lated disabilities can be classified as discrimination be¬ 
cause of sex (or gender)”, has been disposed of by the 
U-S. Supreme Court. In Aiello, footnote 20 to the majority 
opinion, declared by Judge Knapp to be “the key to [Su¬ 
preme] Court’s decision”, the Court “flatly states that 
distinctions involving pregnancy do not constitute dis¬ 
crimination because of sex (or gender)”, 37!) F. Supp. 679 
at page 681. Footnote 20 of Aiello, which clearly rejects 
the view of the dissenters that the State’s action involved 
discrimination per se, states: 

“The dissenting opinion to the contrary, this case 
is thus a far cry from cases like Reed v. Reed, 404 
U.S. 71, and Frontiero v. Richardson, 411 IT.S. 677, 
involving discrimination based upon gender as such 
The California insurance program does not exclude 
anyone from benefit eligibility because of gender 
but merely removes one physical condition—preg- 
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nancy—from the list of compensible disabilities. 
While it is true that only women can become preg¬ 
nant, it does not follow that every legislative class¬ 
ification concerning pregnancy is a sex-based classi¬ 
fication like those considered in Reed, supra, and 
Frontiero, supra. Normal pregnancy is an objec¬ 
tively identifiable physical condition with unique 
characteristics. Absent a showing that distinc¬ 
tions involving pregnancy are mere pretexts de¬ 
signed to effect an invidious discrimination against 
the members of one sex or the other, lawmakers 
are constitutionally free to include or exclude preg¬ 
nancy from the coverage oi legislation such as this 
on any reasonable basis, just as with respect to 
any other physical condition. 

The Court’s position is “synthesized” in the second par¬ 
agraph of the footnote: 

“The lack of identity between the excluded disabil¬ 
ity and gender as such becomes clear under the 
most cursory analysis. The program divides po¬ 
tential recipients into two groups—pregnant women 
and non-pregnant persons. While the first group 
is exclusively female, the second includes members 
of both sexes. The fiscal and actuarial benefits of 
the program thus accrue to members of both sexes.” 
(417 U.S. at 496-7). 

Similarly, in the instant case, the lack of identity be¬ 
tween benefit recipients and gender is made even clearer 
than in Aiello by the appellants’ inclusion of a male, claim¬ 
ing for his wife, as a party Plaintiff. Thus, appellees’ pro¬ 
gram of health and hospitalization, which is administered 
equally to all employees, whether the employee under 
whom the family claims is male or female, is clearly 
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non-discriminatory, as shown by Aiello. Normal preg¬ 
nancy, therefore, is clearly a reasonable, proper and 
non-invidious insurance program exclusion (See, 379 F. 
Supp. at 681, citing Aiello, “We cannot agree that 
the exclusion of this disability from coverage amounts to 
invidious discrimination under the Equal Protection 
Clause”). 

The second stage question discussed by Judge Knapp— 
“Whether such disparity is justified—or less justifiable in 
the employment context than in some other context” is 
“never reached.” The appellants’ claims that the Title 
VII allegations are not controlled by the Supreme Court’s 
decision in Aiello is, then, not the issue. 

At oral argument in the case at bar, counsel for 
both sets of plaintiffs and counsel for the EEOC 
as amicus curiae, insistently argued that Aiello is 
distinguishable on many grounds. The most sig¬ 
nificant distinction was said to be that the instant 
cases involve disparate treatment by employers— 
private as well as municipal—of pregnant em¬ 
ployees, while Aiello involved a social welfare pol¬ 
icy created by state legislation. While deference 
is to be shown to legislative judgments on social 
welfare matters, the argument goes, no such defer¬ 
ence to allegedly discriminatory employers is war¬ 
ranted under Title VII. 

The flaw in this argument is that it begs the 
question. The threshold question is whether dis¬ 
parity of treatment between pregnancy related dis¬ 
abilities and other disabilities can be classified as 
discrimination because of sex (or gender). If, as 
footnote 20 seems to suggest, it cannot be so classi¬ 
fied, them, the further question of whether such dis- 
pat ity is justified or less justifiable in the employ- 





merit context than in some other context—can never 
he reached.” (emphasis supplied) 379 F. Supp. at 
682. 8 

Appellants’ reliance on Union Free School District v. 
N.Y. State Human Rights Appeal Board, 35 NY 2d 371 
(1974) is misplaced. That action involved personnel poli¬ 
cies which single out childbirth among other conditions 
for special treatment in fixing terms of compensation and 
return to employment thereafter. In Union, the action 
was predicated on the New- Y T ork State Human Rights 
Law (Executive Law, Art. 15). The policy of the City 
and the Board of Education with respect to leave policies 
is no longer in issue having been changed prior to the 
commencement of this action. Further, in the same man¬ 
ner as the New York Court of Appeals indicated that it 
would not be bound by a declaration by the United States 
Supreme Court on pregnancy and maternity benefits, for 
the purpose of the New York Court applying its State’s 
Human Rights Law r , this Court is of course in no way 
bound by the state court’s interpretation of Aiello. 


3 It is significant that in the brief submitted by the EEOC as 
amicus curiae for the plaintiff in Aiello v. Hansen, 359 F. Supp. 
792 (N.D. Calif. 1973), reversed sub tioin. Geduldig v. Aiello, 
417 U.S. 484 (1974), the Commission stated that: 

“Ti e United States Equal Employment Opportunity 
Commission files this brief because it believes the stand¬ 
ards the Court should apply in determining the constitu¬ 
tionality of § 2626 of the California Unemployment In¬ 
surance Code are similar to the standards which would 
be applied to the same policy if it were challenged under 
Title VII of the 1964 Civd Rights Act, 42 U.S.C. § 2000e- 
et seq., as amended by the Equal Employment Opportunity 
Act of 1972, P.L. 92-261, 86 Stat. 103 (March 24, 1972).” 







rsmj, 
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In tliis ease, the absence of sex discrimination with re¬ 
spect to health and hospitalization benefits is made evi¬ 
dent by the fact that one of the plaintiffs-appellants is a 
male. Robert Sussman, and the class represented include 
. . (b) males employed by the City during the same 
period of time [April 22, 19G8 to the date of the com¬ 
plaint], who, at any time during this period had a wife 
or female dependent capable of becoming pregnant or 
who became pregnant” (4a). Thus, the complaint in this 
respect can be read as claiming the impossible, to wit, sex 
discrimination against 107,000 male employees and 76,000 
female employees who receive the identical City family 
health insurance (208a. 213a). Cf. Phillips v. Martin- 
Marietta Corp., 400 U.S. 542 (1971); Reed v. Reed, 404 
U.S. 71 (1971); Frontiero v. Richardson, 411 U.S. 077 
(1973). 

The district court’s decision in this case is clearly cor¬ 
rect, in light of the decision in Aiello, and, the appellants’ 
arguments as to the alleged differences between Title VII 
and the Fourteenth Amendment notwithstanding, should 
be affirmed. 

In any event, this Court has the power to affirm the 
dismissal of the complaint on grounds other than those 
stated by the district judge. In Dandridge v. Williams, 
397 U.S. 471 (1970), the Supreme Court in footnote 6, 
at p. 475-6, said: 

“It is likewise settled that the appellee may, with¬ 
out taking a cross appeal, urge in support of a 
decree any matter appearing in the record, al¬ 
though his argument may involve an attack upon 
the reasoning of the lower Court or an insistence 
upon matter overlooked or ignored by it.” 









See also Lum Wan v. Esperdy, 321 F.2d 123, 12(3 (2d 
Cir. 1963), and Helvering v. Gowran, 302 U.S. 238, 245 
(1937). 


II. Assuming arguendo that Judge Knapp erred in 
his interpretation of Aiello and that Title VII and 
assuming the E.E.O.C. guidelines relating to health 
and hospitalization are applicable, stiil the alle¬ 
gations of the complaint relating to such bene¬ 
fits fail to state a cause of action and that the 
dismissal should be affirmed by this Court. 

Tn Satty v. Nashville Gas Company, 9 EPD ff9919 
(U.S. District Court, M.D. Tenn. 1974), plaintiff brought an 
action under Title VII of the Civil Rights Act of 1904 al¬ 
leging sex discrimination in defendants employment poli¬ 
cies with respect to pregnancy on the theory that it dis¬ 
criminated because of reduced benefits paid in the case 
of pregnancy when compared with hospitalization for 
other causes. The Court rejected the argument holding 
that “foi a male employee whose wife is pregnant, the in¬ 
surance benefit is the same as provided to a pregnant fe¬ 
male employee such as plaintiff,” and that there was no 
violation of the EEOC guidelines on fringe benefits (Title 
29, Code of Federal Regulations Section 1G04.9 (d) ]. 

The guidelines of Equal Employment Opportunity Com¬ 
mission support the City’s argument. Section 1G04.9 of 
the Guidelines entitled “Fringe Benefits” states: 

“(d) It shall be an unlawful employment practice 
for an employer to make available benefits for the 
wives and families of male employees where the 
same benefits are not made available for the hus¬ 
bands and families of female employees; or to 
make available benefits for the wives of male em- 



ployees which are not made available for female 
employees; or to make available benefits to the 
husbands of female employees which are not made 
available for male employees. An example of such 
an unlawful employment practice is a situation in 
wliich wives of male employees receive maternity 
benefits while female employees receive no such 
benefits.” 

It should also be noted the actions of other federal 
agencies also support the City’s position. Thus, the Sex 
Discrimination Guidelines promulgated by the Secretary 
of Labor pursuant to Executive Order 1124G (3 C.F.R. 
172) do not require that employee medical benefit plans 
cover pregnancy-related disabilities as long as an em¬ 
ployer makes equal contribution to such plans for em¬ 
ployees of both sexes (41 C.F.R. §60-20-3(e)). Moreover, 
regulations promulgated by the Wage and Hour Admin¬ 
istration under the Equal Pay Act 29 U.S.C. 206 (4), pro¬ 
vide that payments relating to maternity are not wages 
for purposes of that statute (20 C.F.R. §800.110), and 
further state (20 C.F.R. §800.1i0(d)): 

“If an employer’s contributions to a plan providing 
insurance or similar benefits to employees are equal 
for both men and women, no wage differential pro¬ 
hibited by the equal pay provisions will result from 
such payments even though the benefits which ac¬ 
crue to the employees in question are greater for 
one sex than for the other.” 

The City is in compliance with the EEOC guidelines 
since the City treats all of its employees the same as re¬ 
gards its health insurance and there is no distinction in 
the application, operation, or effect of the insurance plan. 
The City provides the same benefits to the female depend- 
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ents of the male employee as it provides the female em¬ 
ployees. 

In addition, as to medical plans, the employee can 
choose the Health Insurance Plan (HIP) which provides 
full medical coverage for pregnancy and pregnancy-re¬ 
lated illness. 

III. The EEOC regulations relating to disability in¬ 
surance are not entitled to judicial deference. 
In any event such regulations should not be ap¬ 
plicable to the appellee governmental agencies 
in the instant case. 

On April 5, 1972 the Equal Employment Opportunity 
Commission issued their Guidelines On Discrimination 
Because of Sex 37 F.K. 6835, 29 C.F.R. 1604.10(b) (here¬ 
in “Guidelines”). Appellants rely on this section to show 
that, 

“. . . Pregnancy-related disabilities must, for all 
job related purposes, be treated the same as other 
disabilities under any health or temporary dis¬ 
ability insurance or other such leave plan available 
in connection with employment” (Appellants’ Brief, 
p. 32) 

Section 1604.10(h), entitled Employment Policies Relat¬ 
ing to Pregnancy and Childbirth, provides that: 

“(b) Disabilities caused or contributed to by preg¬ 
nancy, miscarriage, abortion, childbirth, and re¬ 
covery therefrom are, for all job related purposes, 
temporary disabilities and should be treated as 
such under any health or temporary disability in¬ 
surance or sick leave plan available in connection 
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with employment. Written and unwritten employ¬ 
ment policies and practices involving matters such 
as the commencement and duration of leave, the 
availability of extensions, the accrual of sen¬ 
iority and other benefits and privileges, reinstate¬ 
ment, and payment under any health or temporary 
disability insurance or sick leave plan, formal or 
informal, shall be applied to disability due to preg¬ 
nancy or childbirth on the same terms and condi¬ 
tions as they are applied to other temporary dis¬ 
abilities.” 

This Guideline, however, is clearly illogical in light of 
Title VII and Aiello. Footnote 20 in Aiello clearly states 
that 

“Normal pregnancy is an objectively identifiable 
physical condition with unitjue characteristics 41/ 
U.S. at 496. 

To say then, as the Guidelines do, that pregnancy is the 
same as any other disability clearly disregards Aiello and 
the Title VII mandate under which the Guidelines are 
formulated, which provides only that: 

“It shall be an unlawful employment practice for an 
employer ... to discriminate on the basis of sex.” 
42 U.S.C. V-O00e 2(a)(1)' 

Even, however, if the Guidelines should apply to appel¬ 
lees, they are not entitled to judicial deference for rea¬ 
sons in addition to those stated above. While adminis¬ 
trative interpretations may be entitled to “great defer¬ 
ence”, Griggs v. Duke Power Co., 401 U.S. 424, 434 (1971), 
as appellants point out in their brief at page 32, such “in¬ 
terpretations” are not entitled to “blind adherence , 
Espinoza v. Farah Manufacturing Company, 462 F. 2d 



1331 (5th Cir. 1072), and are, indeed, invalid where, as is 
shown above, they conflict with the terms of the statute. 
Dewey v. Reynolds Metals Company, 420 F. 2d 324 (6th 
Cir. 1070) ail'd. 402 U.S. 680 (1071). 

Furthermore, the “courts are free to substitute their 
judgment for such an administrative interpretation. 
Brennan v. General Telephone Company of Florida, 488 
F. 2d 157, 160 (5th Cir. 1972). Indeed the EEOC 
interpretations have been held not to be binding upon the 
courts. II. Kessler and Co. v. Equal Employment Oppor¬ 
tunity Com’n., 472 F. 2d 1147 (5tli Cir. 1072). 

The appellants’ use of Griggs v. Duke Power Co., (op. 
cit.) to show that “The Commission Guidelines . . . are, of 
course, entitled to great deference,” overlooks the fact 
that in Griggs the court did not accept the Commission’s 
interpretation until it found that “the conclusion is ines¬ 
capable that the EEOC’s construction . . . comports with 
Congressional intent” 401 U.S. at 436. 

This use of surrounding circumstances to judge the 
deference due to an administrative interpretation are 
clearly in line with the United States Supreme Court’s 
earlier view in Skidmore v. Swift <£ Co., 323 U.S. 134, 
140 (1944): 

“The weight of . . . [the administrative interpreta¬ 
tion] in a particular case will depend upon the 
thoroughness evident in its consideration, the val¬ 
idity of its reasoning, its consistency with earlier 
and later pronouncements, and all those factors 
which give it power to persuade, if lacking power 
to control.” 


The history of the Guidelines in the instant case clearly 
shows that they are inconsistent with the previous Guide- 
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lines and opinion letters of the general counsel of the 
commission, as well as the guidelines of other govern¬ 
mental agencies. The present Guidelines, relied upon 
by the appellant, have only been the EEOC position 
since April, 1972. 

Prior to that date, and since November 1965 ( 30 F.R. 
14926), the EEOC issued guidelines on discrimination be¬ 
cause of sex, which were later amended, but these guide¬ 
lines made no mention respecting the treatment of disa¬ 
bilities resulting from pregnancy. 30 F.R. 14926; 33 F.R. 
3344; 34 F.R. 13367. 

The opinion letters of the general counsel of the EEOC 
clearly stated the EEOC’s position as regards treatment 
of pregnancy as a disability (letter dated October 17, 
1966, released December 9, 1966, published CC1I Employ¬ 
ment Practices December 21, 1966) which reads as follows: 

“In a recent opinion letter regarding pregnancy, 
we have stated, ‘The commission policy in this area 
does not seek to »ompare an employer’s treatment of 
illness or injury with his treatment of maternity 
since maternity is a temporary disability unique to 
the female sex and more or less to be anticipated 
during tliC working life of most women employees.’ 
Therefore, it is our opinion that according to the 
facts stated above, a company’s group insurance 
program which covers hospital and medical ex¬ 
penses for the delivery of employees’ children, but 
excludes from its long-term salary continuation pro¬ 
gram those ’ disabilities which result from preg¬ 
nancy and childbirth would not be in violation of 
Title VII. 

This letter was published until May, 1971, with a sum¬ 
mary published on April 22, 1971. On April 4, 1972 the 
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present Guidelines were published without evidentiary 
support or an opportunity for public review. 

While appellees realize that the EEOC need not be 
hound by its original position for all time and that mere¬ 
ly because the Guidelines were adopted many years after 
Title VII was enacted, this does not automatically invali¬ 
date them, the appellees must point out to this Court 
that consistency, thoroughness, contemporaneousness, and 
relevance are necessary if the Guidelines are to be given 
judicial deference. 

In F.T.C. v. Jantzen, Inc., 350 F. 2d 253 (9th Cir. I960), 
rev’d other grounds 380 U.S. 228 (1907) the court said: 

“The Commission’s present position is directly con¬ 
trary to the position that it took then. This does 
not necessarily mean that its present view is 
wrong, [and at footnote 4] 

“(4) We think that it does mean, however, that we 
owe little if any, deference to the Commissioner's 
views as to what the statute does. A consistent 
interpretation of a statute by the body created to 
administer it is indeed entitled to judicial respect. 
But it goes beyond all reason to apply the same 
rule to drastically inconsistent positions taken by 
such a body. Tf we owe any deference to the Com¬ 
mission’s views, it is to those that were contempo¬ 
raneous with the enactment of the statute * * *” 356 
F. 2d at 257. 

In Espinoza v. Farah Manufacturing Co., 414 U.S. 86 
(1973), the Supreme Court refused to follow the Guide¬ 
lines of the EEOC. The reasons given by the Court, in 
part, were that the Guideline position was not consistent 
with the “general understanding” of the term “national 
origin” as shown by federal regulations and various 
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state statutes and that the Guideline position was con¬ 
trary to an earlier Commission opinion “expressed through 
its general counsel”. 

In Newman v. Delta Airlines Inc., 374 F. Supp. 238, 
245-6 (N.D. Ga. 1973), the instant Guidelines on pregnan¬ 
cy and childbirth were refused deference in this case which 
held that no sex discrimination was shown “because preg¬ 
nancy is neither a sickness nor a disability.” The court 
noted in Neuman, that the Guidelines had been issued al¬ 
most eight years after the enactment of the [Civil Rights] 
Act [of 1972].” The conclusion of the court was that the 
Guidelines were not worthy of judicial deference because 
there “appears no factual basis upon which these regula¬ 
tions were drawn.” 

Even assuming that the guidelines of the EEOC relat¬ 
ing to disability payments were to be given judicial defer¬ 
ence, suck guidelines should not be applied to the unique 
situation presented in this case. 

The union welfare funds are funded by contributions 
from the City of $350 4 per annum for each employee in 
a title covered by the union (211a). These funds are 
then used by the unions as representative of the em¬ 
ployees to purchase such additional benefits as they see 
fit to supplement the City’s employees insurance program. 
All employees in the covered titles receive the same ben¬ 
efits whether or not they are members of the union. These 
benefits cost the City in excess of $100,000,000 annually 
(211a) and concessions have been made by certain unions 
to reduce the cost to the City of this fringe benefit during 
the City’s budget crisis. 


4 An increase of $50 from the former amount of $300 effective 
July 1, 1974. 
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It should be emphasized that: 

(a) Appellee governmental agencies have no disability 
payment plan for their employees. Instead, such em¬ 
ployees, if disabled, have sick leave benefits, workmen’s 
compensation benefits, and annual leave benefits. 

(b) The disability plans under attack in this case are 
administered by various welfare funds comprised of trus¬ 
tees appointed by the unions. The union plans have no 
relation to one a. her. The trustees decide what bene¬ 
fits shall be on, which benefits may include dental in¬ 
surance, prescription drugs, optical plans, or life insur¬ 
ance. Illustrative of this is the fact that the Faculty 
Conference of the City University of New York provides 
full grounds for maternity coverage. The Police Benevo¬ 
lent Association provides an additional $10 maternity 
benefit for maternity (211a). The City's role is to allo¬ 
cate a specific sum of money for each employee in vari¬ 
ous titles to the union and the union decides on what ben¬ 
efits are to be offered. In addition, the union can provide 
benefits of its own, funded by the dues it receives from 
its members. 

(c) This Court can take judicial notice that there are 
thousands of City employees such as attorneys, engineers, 
nurses etc. who do not belong to the unions who are de¬ 
fendants in this case, and that their associations or unions 
may not have chosen to spend their money on a disability 
payment plan. Assuming one of the defendant unions 
is compelled to include pregnancy as a disability, such 
union can simply vote to discard its entire disability pay¬ 
ment plan. 

As has been stated before, the defendant Social Serv¬ 
ices Employees’ Union Welfare Fund does have a disabil¬ 
ity payment plan which covers pregnancy in a change of 
policy made unilaterally prior to the institution of this 
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litigation and has made payment arising lrom pregnancy - 
related disabilities of several of the named plaintiffs 
(114a-119a). Such a policy change permitting coverage 
for pregnancy-related disabilities undertaken unilaterally 
by this welfare fund disproves the allegation that the City 
is discriminating against its female employees. 

In creating benefit programs, the City and the municipal 
unions arrive at a balanced program of many benefits 
which they believe are the best possible to serve overall 
employee needs. Any such package, obviously, cannot 
meet all employee needs. The City must carefully allo¬ 
cate its limited and strained resources in order to obtain 
for its employees the best possible policy package. Never¬ 
theless, in comparison to the programs of other govern¬ 
mental agencies, the City’s program is most generous. In 
addition to the City-wide health package, the City uniquely 
advances the welfare of its employees by its contribu¬ 
tions to the various municipal union welfare funds, there¬ 
by allowing City employees to choose their own additional 
coverage. 

A ceiling must exist in all fringe benefit packages. In 
the present case the City and the union welfare funds 
have chosen to limit some benefits in favor of others. One 
of the many benefits so limited is the benefit available 
for pregnancy. Adding additional maternity coverage to 
the City’s insurance policy would cost the City millions of 
dollars* In view of the City’s continuing budgetary crisis, 
any such additional cost to extend the benefits of just part 
of one of the covered risks would heavily burden the 
resources available and might result in the reduction or 
elimination of other risks now covered. (See Aiello at p. 
495-6) 
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IV. No valid cause of action exists against appellees 
with respect to maternity leave policies and 
plaintiffs are not entitled to injunctive and de¬ 
claratory relief or monetary damages. Moreover, 
a prior class action is pending against all City 
agencies in the District Court of the Southern 
District of New York. 

The defendant City agencies are not subject to the de¬ 
claratory and injunctive relief or monetary damages de¬ 
manded in the complaint as to the maternity leave poli¬ 
cies since this aspect has been rendered moot. The City 
of New York and the Board of Education now provide 
the same leave policies to its pregnant employees as to 
other employees who are ill and there is no mandatory 
date for beginning a maternity leave. 

The changes in the City’s leave policy predate the com¬ 
mencement of this action. The City adopted Personnel 
Order No. 3G1/72, effective September 1, 11)72, which for¬ 
malized a directive of Deputy Mayor Hamilton, effective 
January 11), 11)72, which amended the leave regulations 
under the Career and Salary. Appellants are well aware 
that the former leave policies have been changed and the 
dates when the new policies were put into effect (39a, 
41a). It should also be noted that some agencies such as 
the Human Resources Administration changed their poli¬ 
cies sometime in 1971. The Board of Education, by its 
by-laws, changed its policy effective September 1, 1973/ 
for employees coming under their jurisdiction. 

Two cases involving changed maternity leave policies, 
Locke v. Board of Public Instruction of Palm Beach Co., 
8 EPD fi!M)35 (5th Cir. Aug., 1974) and Guclich v. 
Mounds View Independent Pub. Sell. Dist, Xo. 621, 334 F. 
Supp. 127G (D. Minn. 1972) discuss the applicable law. In 
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the Locke case the court found that the issues as to the 
individual plaintiff and the class were moot even though 
neither side had argued it, and stated: 

“For all intents and purposes the controversy be¬ 
tween Eunice Locke, the alleged class she repre¬ 
sents, and Palm Beach County Board of Instruc¬ 
tion has ended. While a declaration of her rights 
might be undertaken, this would merely be a hypo¬ 
thetical ruling as between these parties. Further¬ 
more, the maternity leave policy which allegedly 
violates the rights of the alleged class no lougei 
exists.” 

In Guelich an action was brought pursuant to the Civil 
Bights Act, 42 U.S.C. §1983 challenging the constitution¬ 
ality of the administrative policy of the defendant school 
district with regard to compulsory maternity leave. Sub¬ 
sequent to the commencement of the lawsuit, the board 
amended its bylaws eliminating the provisions of which 
plaintiff complained. Killing on defendants’ motion to dis¬ 
miss for failure to state a claim upon which relief may 
be granted, the court granted sununary judgment and 
said, at p. 1278: 

“It is clear that the federal courts are not em¬ 
powered to decide moot questions or issue advis¬ 
ory opinions. North Carolina v. Rice, 404 U.S. 244, 
92 S.Ct. 402, 30 L. Ed. 2d 413 (1971); United States 
v. Alaska Steainship Co., 253 U.S. 113, 40 S. Ct. 
448, 84 L. Ed. 808 (1920) ... the case may become 
moot if the cause ceases to exist or if the defend¬ 
ant can demonstrate that there would be no reason¬ 
able expectation that the wrong will be repeated. 
Sears, Roebuck & Co. v. Carpet, Etc. Layers Local 
Union No. 419, 397 U.S. 655, 90 S. Ct. 1299, 25 L. 
Ed. 2d 637 (1970); United States v. IF. T. Grant 
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Co., 345 U.S. 629, 73 S. Ct. 894, 97 L. Ed. 1303 
(1953); Solien v. Mine. Drivers <£ Helpers Union 
Loc. No. CIO, 440 F. 2d 124 (8th Cir. 1971), cert, 
denied, 403 U.S. 905, 91 S.Ct. 2206, 29 L. Ed. 2d 
680 (1970); United States v. Aluminum Co. of 
America, 148 F. 2d 416 (2d Cir. 1945).” 

The ease cited by the appellants, Vineyard v. Hollister 
Elementary School District, 8 FEP cases 1009 (N.D. Cal., 
1974), is not germane to this controversy since the court 
found the case was not moot where a school board had 
rescinded its maternity leave policy but had not adopted 
a new policy. 

This Court should take note that even when the defend¬ 
ants’ prior policies were in effect, they apparently were 
honored more in the breach than in their observance. This 
is shown by the complaint which states that a number of 
the named plaintiffs conunenced their leave concurrently 
with their confinement, i.e. plaintiff Boyarsky commenced 
leave March 1, 1973 and gave birth on March 7, 1973 
(8a). Plaintiff Cantelmi commenced leave December 23, 
1972 and gave birth on December 29, 1972 (10a). Plain¬ 
tiff Zises commenced leave on January 3, 1973 and gave 
birth on that date (13a). Plaintiff Blitz commenced leave 
on March 15, 1973 and gave birth on that date (14a). 
Plaintiff Shall commenced leave on November 27, 1972 
and gave birth on November 28, 1972 (17a). In addition, 
almost all of the other named plaintiffs worked beyond the 
time in which plaintiffs claim the prior leave policies 
would have compelled them to. 

In this case, there should be no award of back pay as 
prior to the judicial determination in Cleveland Board of 
Education v. LaFleur, 414 U.S. 632 (1974), declaring that 
certain mandatory leave provisions were illegal under 
Title VTI, the instant appellee governmental agencies had 



changed their basic policies, which had been enacted in 
good faith, so as to correct what was later found to be 
illegal in LaFleur. See also Williams v. General Foods 
Corp., 492 F. 2d 399 (7th Cir. 1974); Manning v. Inter¬ 
national Union, 466 F. 2d 812 (6th Cir. 1972); Kober v. 
Westinqhouse Elective Corporation, 480 F. 2d 240 (3rd 
Cir. 1973). 

In addition to the reasons stated above, based on the 
facts of tills case, the dismissal of this action should be 
affirmed because there is pending in the district court of 
the Southern District of New York an action entitled 
Monell, et al. v. Department of Social Services of the City 
of New York (214a) where the maternity leave regulations 
of the agencies of the City, including the Board of Educa¬ 
tion, are involved. That suit, commenced in 1971, is still 
pending and the named plaintiffs in the Monell case are all 
employees of the Board of Education and the Depart¬ 
ment of Social Sendees and, except for one plaintiff, the 
named plaintiffs in the instant case are also employed by 
these same two agencies. 

In a memorandum opinion by Judge Motley in the 
Monell case, the court determined that the Monell case 
could be maintained as a class action, including as plain¬ 
tiffs the “numerous women employee's in the City of New 
York’s many agencies.” 

A comparison of the two cases and the complaint in 
Monell (218a-231a) shows that the same class is alleged 
to be represented as in the instant case. The defendant 
City agencies are the same in both cases and the subject 
matter of the plaintiffs’ causes of the action, numbers 7 
through 11 in the instant case, will litigate the same issues 
that are raised by the Monell case. 
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CONCLUSION 

Whereas Appellants have declined to replead, the 
District Court’s order dismissing the Complaint should 
be affirmed. 

Dated: New York, New \ork 
February 27, 1975 

Respectfully submitted, 

W. Bernard Richland 

Corporation Counsel of the 
City of New York 

1553 Municipal Building 
New York, New York 10007 
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man, Isaiah E. Robinson, Jr., 
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.__ being duly sworn, says that on the ___ day 

Of. . feA'UObi . 19-7 f, he served the annexed ._ upon 

. ..JfO'.fil.V . Esq the attorney for the..Co.'Afift£.(ksJ. _ 

herein by depositing a copy of the same, inclosed in a postpaid wrapper in a post office box situated at Chambers and 
Centre Streets, in the Borough of Manhattan, City of New York, regularly maintained by the government of the 

United States in said city directed to the said attorney at No. _ / .C tiQrthg fjor) _ (K _ in the 

. Borough of-JfaaJudt&SL . City of New York, being the address within the State theretofore designated by 

him for that purpose. 

Sworn to before me, this . j / 

' ^ __ jp A w _ 


vjmVto w. nswtw 

tMury p„h|ic of New York 
lo. 24-12296’ . r in Kings Co. 


^nmmlvi m Expires Marcn 30. :• 
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DP NEW YORK 


sworn, lays that on the. 


rlan ffl *** fa New York Gty, he ion ei 

Ocfafoujiti Qoud/n > 


—In the Borough of 


&tx*^ 




ilhin e'ltitlcJ action, by jJeliverin. 


k tame to a ;<rson in charge of said Attorney's o'Sce, and leaving the janw r ith t’rn. 


IO.’JOrt.(57) 










